UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
UNITED STATES OF AMERICA
Plaintiff,
V. CASE NO: 8:08-CR-248-T26-TGW
DAVID CHRISTIAN HAAS,

Defendant.

DEFENDANT DAVID CHRISTIAN HAAS'
SENTENCING MEMORANDUM

INTRODUCTION

COMES NOW, the Defendant, DAVID CHRISTIAN HAAS, by and through
his undersigned counsel, Lori D. Palmieri, Esquire, and moves the court for a
variance of the advisory guidelines and pursuant to 18 U.S.C. 83553(a) to
impose a sentence of probation or home detention or a combination of the two
which would be sufficient to punish Mr. Haas’ criminal conduct, but not greater
than necessary to comply with the purposes of sentencing, and in support
thereof, says the following:

Il. FACTUAL BACKGROUND

David Haas was terminated from his position as interim CEO of Crispers,
LLC, a wholly-owned subsidiary of Publix, on December 18, 2007 following the
discovery of three unauthorized money transfers to Mr. Haas’ accounts in New
Jersey. On June 3, 2008 an information charging David Haas with three counts

of interstate transportation of stolen property in violation of 18 U.S.C. 82314 was



filed. On June 26, 2008, Mr. Haas appeared in Tampa for his initial appearance.
This Honorable Court accepted his waiver of indictment and his guilty pleas
pursuant to a written plea agreement with the government. Specifically, Mr.
Haas agreed to make full restitution to Publix in the amount of $153,750.00.
Further, Mr. Haas agreed to pay a forfeiture money judgment in the amount of
$153,750.00. Mr. Haas was released on a $50,000 signature bond on pre-trial
release awaiting his sentencing set on Friday, September 29, 2008 at 9:30 a.m.
He has been fully compliant with the terms and conditions of his pre-trial release.
1. FEDERAL SENTENCING GUIDELINES

The Sentencing Reform Act created the Federal Sentencing Guidelines.
The purposes of the Act were set forth in 18 U.S.C. 83553(a). Itis in this section
that federal district courts are directed to:

“impose a sentence sufficient, but not greater than necessary, to comply
with the purposes of sentencing. Further, Section 3553(a) directs federal courts
to consider the following set of factors when fashioning a defendant’s sentence:
1. the nature and circumstances of the offense and the history and
characteristics of the defendant,

2. the need for the sentence imposed

A. to reflect the seriousness of the offense, to promote respect for the
law and to provide just punishment for the offense;

B. to afford adequate deterrence to criminal conduct;

C. to protect the public from further crimes of the defendant; and



D. to provide the defendant with needed educational or vocational

training, medical care of other correctional treatment in the most effective

manner;
3. the kinds of sentences available;
4. the need to avoid disparities among defendants with similar records who

have been found guilty of similar conduct; and
5. the need to provide restitution to any victims of the offense.

A. 83553(a) FACTORS WARRANT DOWNWARD DEPARTURE
OR VARIANCE FROM ADVISORY GUIDELINE

After the Supreme Court’s decision in United States v. Booker,
125 S.Ct.738 (2005), the guidelines are no longer mandatory, but the sentencing
judge remains obliged to “consult” and “take in account” the guidelines in
sentencing. After it has made this calculation, the district court may impose a
more severe or more lenient sentence as long as the sentence is reasonable.”
United States v. Williams, 435 F.3d 1350, 1353 (11" Cir. 2006) (citation omitted).
In United States v. Hunt, 459 F.3™ 1180 (11" Cir. 2006), the Eleventh
Circuit Court of Appeals recognized that the guidelines are but one factor among
many to be considered in fashioning a fair and reasonable sentence. The Court
reasoned that:
There are, however, many instances where the guidelines range will not
yield a reasonable sentence. . . Booker’s remedial solution makes it
possible for courts to impose non-guideline sentences that override the
guidelines, subject only to the ultimate requirement of reasonableness. If
Booker is to mean anything, it must be that district courts are obligated to
impose a reasonable sentence regardless of the guidelines range, so long

as the guidelines have been considered. Thus, a district court’s
determination that the guidelines range fashions a reasonable sentence



necessarily must be a case-by-case determination. In some cases it may

be appropriate to defer to the guidelines; in others not.

As a result of the decision of the Supreme Court of the United States in
Gall, the Federal Sentencing Guidelines are no longer the be-all and end-all of
sentencing, but only the “starting point” and “initial benchmark” for a sentencing
court. Gall v. United States, _ U.S.__, 128 S.Ct. 586,596 (2007). The
Supreme Court has instructed that after considering the guidelines, a court
“should then consider all the §3553(a) factors” in making an “individualized
assessment based on the facts presented.” Id. at 596-97.

In applying the factors to be considered in imposing a sentence under
Section 3553(a)(1-7) of Title 18, United States Code, to Mr. Haas’ case, there are
numerous mitigating factors, any one of which would justify a probationary
sentence below the advisory guidelines range.

1. Nature and Circumstances of the offense and the history and

characteristics of Defendant

David Christian Haas was the only child born of both his parents in
December, 1962. He has two half-brothers and two half-sisters from his mother’s
first marriage. They are considerably older than him® and none ever lived in his
home growing up except for his brother, Tony, for just one year upon his return
from a tour of duty in Vietnam. His parents are both deceased.

Mr. Haas lived a stable, but financially poor childhood in the suburbs of
Philadelphia, in Somerdale, New Jersey. His father, a truck driver and Teamster,

always worked two jobs to make ends meet. His mother was a homemaker.

! His siblings range in age from 61 to 72 years of age currently.



Frequent Teamster Union strikes joined by his father added to their financial
woes. Mr. Haas’ father was adamant that unemployment benefits were not an
option for his family.

Primarily because they were not afforded an opportunity to become
educated, Mr. Haas’ parents stressed the importance of education. Neither of his
parents had graduated high school. Mr. Haas excelled in academics and sports
in high school. He was a three sport varsity athlete in football, baseball and
wrestling. He participated in several student body organizations, most notably a
group that tutored underprivileged children in Camden, New Jersey in math,
science and English. Mr. Haas did not have any disciplinary problems while in
high school or college.

Mr. Haas was accepted into several excellent colleges, such as University
of Pennsylvania, Northwestern and University of Virginia. His father indicated
they would do what was necessary to help him with college expenses. Shortly
thereafter, his father suffered a massive heart attack, went on disability and could
no longer help Mr. Haas financially with college expenses. Mr. Haas decided to
accept a scholarship to Widener University in Chester, Pennsylvania to be close
to home to assist his parents. He majored in accounting and minored in
computer science and finance. He worked his way through school as a security
guard and on weekends for a newspaper courier, binding and loading
newspapers.

Mr. Haas decided he wanted to become a CPA in his junior year of

college. He took all four parts of the CPA exam before graduating in May 1985,



passing all four parts the first time. He scored in the top 5% of people taking the
exam. He received his Bachelor of Science degree in accounting and business
management in 1985. He had a cumulative GPA of 3.75 and graduated Magna
Cum Laude in the top 5% of his class.

After graduation, Mr. Haas was offered positions with all eight of the Big
Eight firms and chose a position with Ernst & Whinny because he liked the
camaraderie it exhibited. He married Sandra Vorndran in 1987. Two years later,
Mr. Haas was approached by his employer to attend graduate school and earn
an MBA. Mr. Haas’ wife would not relocate to Chicago for him to attend school
there. They ultimately agreed he would attend the MBA program at the
University of Chicago and she would stay in New Jersey. He worked his way
through business school to support his wife. Mr. Haas graduated in 1994 with his
MBA, earning a cumulative GPA of 3.7. He was prepared to return to the then
Ernst & Young after the merger but there were no positions available. He then
accepted a job at PaineWebber’s Investment Banking Division as a specialist in
Mergers and Acquisitions.

In November 1995, he had his first and only child, Tyler. Both he and his
wife wanted more children but were unable to conceive. Mr. Haas’ ex-wife,
unable to cope with the infertility, blamed Mr. Haas and became physically and
emotionally abusive toward him. Over the next three years they attended twice-
weekly marriage counseling sessions, but their marriage crumbled. His ex-wife
was obsessed with amassing great material wealth at the expense of their

marriage.



Along came September 11, 2001 and the terrorist attacks on the World
Trade Center. At the time, Mr. Haas was the Managing Director of the Mergers
and Acquisitions Department for Prudential Securities in Manhattan. Their office
was located at One New York Plaza, about three blocks from the World Trade
Center. Mr. Haas normally traveled by train from New Jersey to the station in the
World Trade Center (WTC) and walked to his office.

On that fateful morning, the train entered the tunnel that led to the WTC, it
stopped and moved very slowly. The conductor noted there were holds on the
trains because of signal problems. When the train arrived, he exited and could
smell something burning. Upon arriving at the ground floor of the WTC he saw
police, fire and other emergency agencies scrambling about yelling there was a
problem in the North Tower.? Mr. Haas entered the drug store on the first level
when the pharmacist jumped from behind the counter screaming that a bomb
had gone off and the building was coming down and fled from the store.

Mr. Haas tried to exit but found his usual route was filled with crowds and
crowds of people blocking the exit. As he made his way through, he was told not
to exit because of falling debris. He could see fiery pieces of metal falling to the
ground. Mr. Haas assisted an elderly couple across the street to the park,
shielding them with his coat and briefcase.

Once outside Mr. Haas could see the carnage inflicted upon the North
Tower of the World Trade Center. The scene was chaotic. Victims were jumping
to their death from the building. Mr. Haas tried to call his family, his friends that

worked in the building and his employees at Prudential. There was no cell

% The North Tower had already been struck by the first high-jacked aircraft.



service. He heard loud sounds like thunder and an explosion and saw the South
Tower had been hit. He continued to try to make a cell phone call when he heard
what sounded like gunshots. It was actually the sounds of the windows breaking
as the building started to collapse.

Mr. Haas ran toward the ferry docks and away from the WTC when he
saw a cloud of dust and debris coming down the street toward him. He ducked
into a portico of a nearby building until the cloud passed. In the aftermath, Mr.
Haas was completely gray, covered from head to toe with dust. He fled the
scene on foot with hundreds of other people, all in a state of shock. He was
finally able to get a ferry to New Jersey and make his way home over twelve
hours after leaving for work that morning.

About two weeks after the WTC disaster, Mr. Haas was part of the
management team that had to decide how to close the securities business of
Prudential. Immediately afterward, Mr. Haas started experiencing nightmares
and was in shock and disbelief over the devastation. Mr. Haas lost five friends
who were in the World Trade Center that day.

Mr. Haas personally met with over two hundred employees of Prudential
to individually terminate their employment. He felt these people were in worse
shape emotionally than he was, however the experience of this process took a
huge emotional toll on him. He listened as employee after employee related their
hardship over losing their job and how it was impacting their lives. Mr. Haas for
some time afterward tried to assist employees find other jobs. He felt

enormously guilty because he had the means to find other employment, when



many others did not. When Prudential Securities closed their office, Mr. Haas
was the last professional to turn out the lights and leave the building.

There was mandatory counseling for management at Prudential, however,
reflecting now, Mr. Haas did not take advantage of the sessions. He tried to bury
his feelings and do what his father taught by not showing emotion and taking
care of your problems in private. Mr. Haas became chemically dependent upon
Ambien prescribed after the incident to help him sleep. He never knew when a
nightmare was going to strike and keep him up all night. He was told he suffered
from Post-Traumatic Stress Syndrome.

Ironically, this was the second World Trade Center bombing he was
involved in. He was present on February 26, 1993 in the WTC for an interview
during the first terrorist incident. The memory of making his way down smoke-
filled stairways still remains.

Following the events of 9/11, Mr. Haas decided he no longer wanted to
work in investment banking in New York. Shortly after he decided to look for
positions other than in that field, his wife decided they needed to separate. He
moved out of their home and into an apartment. The couple reconciled briefly in
2002 since it was in the best interest of their son.

Mr. Haas began his relationship with Publix while working for Prudential
and forged friendships with the management there. Publix had hired Prudential
Securities to represent it in acquiring another company. Mr. Haas was in charge
of the mergers and acquisition strategy and valuation. After being told to

recommend the acquisition by Publix by senior Prudential executives, Mr. Haas



felt that it was not in Publix’s best interest and declined to recommend it. He
nearly lost his job with Prudential before they closed because of that transaction
failing to go through and the resultant multi-million dollar loss to Prudential in
fees.

In February 2002, Mr. Haas began consulting with Publix to investigate
making an investment in Crispers. Publix senior management approved the
investment in August 2002. Subsequent to the acquisition, Mr. Haas became
Chairman of Crispers’ Board of Directors. He held that position until December
18, 2007.

In addition to the Crispers investment, Mr. Haas also participated in all
their other acquisition work. He still was living in New Jersey and traveling to
Lakeland, Florida three to five days a week. His scope of work increased with
Publix as he became involved in a number of other projects.

In late 2003, his wife gave him an ultimatum to again work in investment
banking in New Jersey or she would file for divorce.® He ultimately declined to
stop consulting for Publix, so in early 2004 his wife filed for divorce. Mr. Haas
feels that was the beginning of the end for him psychologically.

His wife hired an attorney that was known not only for aggressive tactics,
but also for advising clients how to inflict enough emotional pain against the
spouse to reach a settlement that would otherwise not be granted by the court.
In 2004, the wife’s lawyer was able to secure a court order for temporary alimony

and support over $30,000 per month using the argument that Mr. Haas was able

® His wife wanted him to earn the same money he did as an investment banker with Prudential.

10



to acquire a similar job in investment banking that he had held with Prudential
due to his education, training and experience.

Mr. Haas would not relent to his wife’s demands and kept his consulting
position with Publix. He continued to commute to Lakeland weekly but found it
daunting to fight the constant litigation over visitation with his son. His wife knew
that his son was his Achilles’ heel and it was a way to inflict pain on Mr. Haas
and force him to settle.

In 2005, Mr. Haas decided to move to Florida and commute back to New
Jersey to see his son. When he established an apartment in Lakeland, his wife
motioned the court to allow her to move anywhere in the country with his son and
Mr. Haas would be responsible for the travel expenses to see Tyler. Further, the
wife opposed Tyler visiting Florida unescorted by her claiming Mr. Haas had the
resources to leave the country with their son at anytime. The litigation continued
with no apparent end in sight. The abusive tactics by the ex-wife intensified
when Mr. Haas met his girlfriend, now wife, Adrienne Luongo. The ex-wife
threatened the girlfriend to the extent they sought a restraining order against the
wife.

Mr. Haas was trying to hold the facets of his life together and was barely
making it. He continued his consulting business with Publix working many hours
a week. The pressures of running Crispers, which was not doing well financially,
coupled with the stress of doing their other acquisition work was daunting.
Tough management decisions had to be made by Haas at Crispers, which were

not popular with senior executives.
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His divorce was ruining him financially. The bills topped over $400,000
and still no firm court date scheduled. In January 2007, the divorce judge
summarily sent the couple to arbitration because her docket was too full.
Arbitration commenced in March 2007 and after approximately twenty-three days
of testimony, the evidentiary portion closed in October 2007.

During the summer of 2007, Mr. Haas and his girlfriend decided to
permanently move to Florida once his divorce was final. They put a deposit on a
condominium in Palm Coast and set the closing to coincide with receipt of his
Publix billings that would cover the final payment. At that time, the ex-wife filed
motions trying to add his girlfriend as a defendant to the divorce proceedings and
subpoenaing her financial records. It resulted in litigation costing his girlfriend in
excess of $90,000 to defend herself. But for her relationship with Mr. Haas, she
would not have been joined in the lawsuit. Mr. Haas felt responsible for paying
her legal fees too.

Mr. Haas fell into a deep depression. He was not sleeping more than two
hours a night, dependent on sleep medications and his day-to-day mental
functioning was significantly impacted. On August 1, 2007 when the time came
for the second payment on the condominium, Mr. Haas directed the CFO of
Publix, and his best friend, David Phillips to wire $250,000 from the Crispers
account. Mr. Haas lied to Mr. Phillips by claiming the money was for the
purchase of a Crispers store. Mr. Haas had expected the consulting payment
from Publix to have been received by that time, but it had not been. On August

22, 2007 after being paid by Publix, Mr. Haas repaid the $250,000 to Crispers’

12



account. Mr. Haas told Mr. Phillips that the deal to purchase the Crispers had
fallen through.

Mr. Haas had hit bottom. In one unexplainable lapse in judgment, he had
ruined his reputation, his relationships and future. He lied to his friends and
coworkers at Publix. He lied to his girlfriend. He committed a crime.

In September 2007 the arbitrator’s decision was due and Mr. Haas felt that
he might be able to salvage his life. Unexpectedly, the family judge convened a
conference call and indicated that if the arbitrator’s fee and court reporters’ fees
were not paid within ten days, the divorce would stall yet again. The estimated
amount was in excess of $53,000. Mr. Haas had submitted a quarterly
consulting bill to Publix which would cover the monies needed.

Since the divorce was pending, his wife would not sign their joint tax
returns from 2004 and 2005 and would not agree for him to access their joint
mutual funds. His wife had no incentive to finalize the divorce because she
would receive far less in alimony and child support than the temporary order
awarded her.

With the singular purpose of getting the divorce finalized, Mr. Haas drafted
a retainer letter from a nonexistent executive search firm, Hill & Cutler, LLC
purporting to be hired to find a permanent CEO for Crispers. Mr. Haas obtained
the check from Mr. Phillips made out to H&C, LLC and deposited it into his
account in New Jersey for Haas Consulting, LLC. Ironically, he drafted the letter
on his office computer and left it on the hard-drive. He did nothing to conceal it

or attempt to destroy it. A clear indication he was not exercising good judgment.
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He thought he could receive his Publix consulting fees and tell Mr. Phillips they
were going to renegotiate the retainer amount so the money was returned to
Crispers. He did not receive his monies from Publix and did not repay Crispers
before it was discovered.

Mr. Haas felt he was on the edge of ending his life. He wasn’t sleeping
and his body ached all the time. He contemplated suicide. He was not able to
see his son per their interim agreement and he didn’t have money to pay the
continuing divorce costs. In one desperate last attempt to get the mounting legal
fees paid, including those incurred by his girlfriend, on December 3, 2007, he
again instructed Mr. Phillips to wire $100,000 to his account at Bank of America.
At that point, the divorce proceedings cost over $1 million.

Mr. Haas felt some relief when the agents showed up at his office on
December 18, 2007. It was finally a way to crawl out of the deep, dark tunnel he
had been in and had led to his complete personal and professional ruin. Mr.
Haas immediately confessed his criminal conduct. He is immensely remorseful.

Mr. Haas has no criminal history whatsoever. He is not at risk to re-offend.
He has the full support of his wife, children and friends. He has achieved high
educational goals and is of good character. Mr. Haas has sought help for his
psychological problems that stem from his past experiences that are significant,
substantial and documented.

Mr. Haas is currently under the care of Mark Cantillon, M.D., a dually
board-certified Doctor of Neurology and Psychiatry since May 2008.* Mr. Haas

has been seen two to three times weekly for psychopharmacologic and

“ Dr. Cantillon’s report is appended to this sentencing memorandum.
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psychotherapeutic management. He has been diagnosed with Post-Traumatic
Stress Syndrome (PTSD), major depressive disorder, and ADD, adult type. Mr.
Haas is presently taking Cymbalta and Adderall for his symptoms. His
prognosis is guarded. Mr. Haas needs to continue with these therapy sessions
with Dr. Cantillon and his prescription medications.

Mr. Haas was also treated by Joshua M. Massler, Psy.D., M.A. from
January 2006 to January 2007.> Dr. Massler notes that Mr. Haas was referred
for supportive psychotherapy as a result of inordinate amounts of stress from his
divorce. Mr. Haas exhibited emotional and physical stress and strain due to
feeling overwhelmed by the pending divorce and the resultant sorrow it caused
he and his son. Dr. Massler treated Mr. Haas for symptoms of generalized
anxiety disorder including feelings of restlessness, fatigue, difficulty concentrating
and trouble sleeping.

Mr. Haas remains the sole support of his son, Tyler through the payment
of child support and alimony for his ex-wife in the amount of $13,000 per month.
He has an excellent relationship with his thirteen year old son. They love and
need each other going forward. It has only been since the spring of 2008 that the
divorce was final. Tyler has become integrated into Mr. Haas’ second marriage
to Adrienne Luongo in July 2008 and life with her two daughters. They can finally
be a family.

2. The Need for the Sentence Imposed

This Court must consider the need for the sentence imposed to reflect the

seriousness of the offense, to promote respect for the law, to provide just

® Dr. Massler’s report is appended to this memorandum.
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punishment for the offense, to provide adequate deterrence to criminal conduct;
to protect the public from further crimes of the defendant and to provide the
defendant with needed training or services. 18 U.S.C. 83553(a)(2)(A-D).

A straight probationary sentence, or one coupled with home detention
satisfies all of the needs of this subsection. The seriousness of the offense does
not require a sentence greater than that suggested. The fact is that Mr. Haas
has no criminal history whatsoever. Any employee theft from an employer is
serious, however, the extraordinary circumstances of this case belie the need for
any incarceration. In fact, incarceration would only serve to delay the
continuation of psychiatric treatment Mr. Haas is already engaged in.

His psychological condition comes as a result of his personal involvement
in the World Trade Center disaster, the termination of over 200 employees from
Prudential Securities, his bitter, five-year acrimonious divorce and custody battle
and the severe, chronic depression he had endured. Mr. Haas is not a drug or
gambling addict. He did not use the money to feed a habit or engage is frivolous
spending for his own personal pleasure.

Further, any concerns of this Court regarding general or specific
deterrence do not justify a sentence greater than requested. Mr. Haas is truly
remorseful for his criminal conduct. He lived 45 years of not only a law-abiding
life, but contributed significantly to the welfare of his family, community,
employers and clients. He has held positions of great responsibility and trust and
performed at the highest levels of business. There is no need for incarceration to

punish Mr. Haas. The collateral consequences of his conduct are varied and
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significant. He is a convicted felon with the attendant loss of his civil rights. He
will never again work at the level he once attained prior to this conduct. He will
lose his securities license, his inability to recertify himself as a CPA and to ever
be an investment banker again. His loss of a career spanning two decades for
which he is highly trained is already a stiff penalty. The guideline range fails to
take these § 3553(a) factors into consideration. The guideline fails to take into
consideration Mr. Haas’ sincere expression of remorse and full acceptance of
responsibility for his criminal conduct.

Courts have granted departures where the collateral consequences of a
conviction are extraordinary. These circumstances have included where a
conviction results in the loss of the defendant’s profession or extraordinary harm
to his reputation and his family. For example, in United States v. Redemann, 295
F.Supp. 2d 887 (E.D. Wis. 2003), the defendant was convicted of conspiracy to
commit bank fraud facing a Guideline sentencing range of 18 to 24 months. The
court departed two levels because “some of the purposes of sentencing are
satisfied by circumstance(s) aside from the prison sentence called for by the
Guidelines. Id. at 896. There the court found that the defendant was already
subject to a stiff civil monetary penalty, substantial amounts of adverse publicity,
and had suffered adverse personal, business and family consequences,
including the death of his wife during the investigation.

The government may argue too much weight is given to these factors in
mitigation and may submit that Haas’ cooperation, remorse, and guilty plea are

already accounted for in the guidelines calculation. The Court in United States v.
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Wachowiak, 496 F.3d 744 (7" Cir. 2007) found “[i]f Booker means anything at all,
it must mean that the court was permitted to give further weight to a factor
covered by a specific guidelines adjustment, especially where (as is true here)
that factor is present to an exceptional degree or in some other way makes the
case different from the ordinary case where the factor is present.” citing Wallace,
458 F.3d at 613. Wachowiak was sentenced to 70 months in prison for
downloading and sharing child pornography. His advisory guideline was 121 to
151 months. In granting a variance, the district court took into account, among
other things, several areas in which the applicable guidelines did not adequately
incorporate the defendant’s individual mitigation. First, the court the Guidelines
failed to “fully account for [the defendant’s] ‘sincere expression of remorse’ and
otherwise ‘outstanding character’ by narrowly channeling these considerations”
into and “acceptance of responsibility” reduction under U.S.S.G. 83E1.1.

Second, the court noted that Guidelines did not account for the significant
collateral consequences of a conviction, including the inability to pursue a chosen
profession. And third, the court noted that the Guidelines “failed to consider the
positive role of Wachowiak’s family members who promised to aid his
rehabilitation and reintegration into the community and support his refforts to
avoid re-offending.” Wachowiak at 747.

Mr. Haas is not at risk to re-offend. Supervision conditions that limit his
ability to access future employers’ money can be imposed as a condition of

probation. Moreover, the public does not need protection from Mr. Haas. In fact,
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he has personal ability and education to contribute significantly to his community
in the form of community service.

3. The need to provide the defendant with educational or vocational training

or medical treatment in the most effective manner.

Mr. Haas continues to need psychotherapy and psychopharmacologic
therapy for his mental condition. His mental condition is severe, chronic and he
is in treatment. The Bureau of Prisons is not the best place for Mr. Haas to
continue with these necessities, if it is able to contribute at all.

Moreover, Mr. Haas has ongoing medical conditions documented in the
PSR relating to multiple benign tumors that have to periodically be surgically
removed. He currently has one such growth that must be removed in the next
three to six months. His existing surgeon is in the best position to treat this

recurrent condition.

4. The kinds of sentences available, the need to avoid unwarranted

sentencing disparities and the need to provide restitution to the victim.

Per the Presentence Report, the advisory guideline range is Offense Level
15, Criminal History Category | resulting in an advisory guideline range of 18 to
24 months in prison. Mr. Haas is eligible for not less than one nor more than five
years probation. 18 U.S.C. § 3561(c)(1). If he is sentenced to probation, this
Court must impose, unless extraordinary circumstances exist: a fine, restitution
or community service. The probation department finds that Mr. Haas does not

have an ability to pay a fine within the guideline range. Restitution must be
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ordered in the amount of $153,750 to Crispers, LLC. In addition, Mr. Haas has to
pay a money judgment in the same amount.

Mr. Haas was employed by Edison Properties after being terminated by
Crispers in December 2007. Unfortunately, when he disclosed this pending
case, Mr. Haas was terminated from Edison in July 2008. He is currently
unemployed. Mr. Haas is capable of working and doing community service work.
Neither is something that is foreign to him.

At the time of his separation from Publix in December 2007, Mr. Haas was
owed outstanding invoices totaling $889,525.00 from which the restitution could
be paid or set-off. The invoices represented consulting work for Publix from
September 30, 2006 to December 18, 2007.° It is comprised of 2737 hours of
work at a rate of $325.00 per hour. To date, they have not been paid to Mr.
Haas. The reality is that Crispers, LLC, a wholly-owned subsidiary of Publix, can
be reimbursed for the restitution total immediately if Publix would pay Mr. Haas
what is he owed for work he completed prior to his separation. Mr. Haas could
also immediately pay his money judgment to the government.

If Mr. Haas is sentenced to prison, he cannot support his son, he cannot
pay restitution to the victim and will likely not recover enough, post-incarceration
to earn a salary that can meet these obligations.

The Ninth Circuit in United States v. Ruff, 535 F.3d. 999, (9™ Cir. 2008)
upheld the District Court’s sentence of one day imprisonment and three years
supervised release with 12 months and one day of supervised release at a

corrections center for the defendant. Ruff worked as a materials supervisor for a

® Qutstanding invoices to Publix are appended.
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hospital from January 2002 to October 2005. Ruff stole $644,866 of hospital
inventory and sold it on eBay. His advisory guideline sentence was 30 - 37
months. In determining the sentence, the District Court considered the
sentencing factors embodied in 18 U.S.C. § 3553(a) finding the aggravating
factors included the seriousness of the crime given the manner in which it was
committed and the amount of property involved. The court, however, went on to
emphasize “a host of mitigating factors, including: (1) Ruff's history of strong
employment; (2) his cooperation and ‘clear[ | remorse [ ]’; (3) his support from his
siblings; (4) the absence of potential risk to the public and the appropriateness of
restitution; and (5) his mental health issues and gambling addiction.”

Rejecting the government’s assertion that Ruff's sentence was “merely a
slap on the wrist”, the Ruff Court found “these characterizations directly flout the
Supreme Court’s instruction that courts should not quantify variances from the
guidelines ‘as a certain percentage of the maximum, minimum, or median prison
sentence recommended by the guidelines’ because this ‘gives no weight to the
substantial restriction of freedom involved in a term of supervised release or
probation,” citing Gall, 128 S.Ct. at 595.

Similarly, this Court can find a host of comparable mitigating factors in Mr.
Haas’ case that exceed even those considered in Ruff. Mr. Haas has had an
exceedingly positive employment history holding various positions of great trust
and responsibility for employees and clients. When confronted, Mr. Haas
immediately confessed and expressed deep remorse for his actions. Mr. Haas

has the full support of his wife, son, step-daughters and friends to help him
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through his sentence and beyond. There is restitution and a money judgment to
be paid which is appropriate. Certainly probationary conditions can set
limitations on Mr. Haas’ future employment to avoid any risk to the public. Lastly,
Mr. Haas’ lengthy, chronic and severe mental health issues due to no fault of his
own are a significant mitigating factor weighing against incarceration. Unlike
Ruff, Mr. Haas does not have a drug or gambling problem that contributed to his
offense conduct. Like Ruff, however, Mr. Haas is in treatment for his mental
health issues and needs further treatment.
V. GUIDELINE AVENUES FOR DEPARTURE

Not only is a variance warranted in this case from the advisory guideline
range, but Chapter 5, Part H- Specific Offender Characteristics and Part K -
Departures are also appropriate in this Court’s determination of Mr. Haas’
sentence.

The Commentary to 8 5H1, Application Note 1(B) Departures Based on

Loss of Caretaking or Financial Support finds “[A] departure under this policy

statement based on the loss of caretaking or financial support of the defendant’s
family requires, in addition to the Court’s consideration of the non-exhaustive list
of circumstances in subdivision (A), the presence of the following circumstances:
() The defendant’s service of a sentence within the applicable
guideline range will cause a substantial, direct and specific loss of
essential caretaking, or essential financial support, to the

defendant’s family.
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(i) The loss of caretaking or financial support substantially exceeds the
harm ordinarily incident to incarceration for a similarly situated
defendant.

(i)  The loss of caretaking or financial support is one for which no
effective remedial or ameliorative programs reasonably are
available, making the defendant’s caretaking or financial support
irreplaceable to the defendant’s family.

(iv)  The departure effectively will address the loss of caretaking or
financial support.

Counsel submits that this section is applicable to this case. Mr. Haas is
the sole source of support to his 13 year old son. He is responsible for
maintaining the child’s health insurance, payment of all medical expenses over
$250.00 per year and 60% of his son’s extracurricular activities. If Mr. Haas is
imprisoned and cannot work, his son and ex-wife will lose their only source of
income. His son will lose his health insurance and payment of medical
expenses. Alimony is the only income of his ex-wife used to maintain her home
and that of their son.

Further, 85H1.3 — Mental and Emotional Conditions and other grounds for
departure under 85K2.0(a)(2) “identifies some of the circumstances that the
Commission may have not adequately taken into consideration in determining
the applicable guideline range. If any such circumstance is present in the case

and had not adequately been taken into consideration in determining the
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applicable guideline range, a departure consistent with 18 U.S.C. § 3553(b) and
this subpart may be warranted.”

In 8§ 5K2.13 — Diminished Capacity policy statement, a downward
departure may be warranted if (1) the defendant committed the offense while
suffering from a significantly reduced mental capacity; and (2) the significantly
reduced mental capacity contributed substantially to the commission of the
offense. The exceptions noted do not apply to this case. Application Note 1
defines “significantly reduced mental capacity” means the defendant, although
convicted, has a significantly impaired ability (A) to understand the wrongfulness
of the behavior comprising the offense or to exercise the power of reason; or (B)
control behavior that the defendant knows is wrongful.

Based on the extensive emotional conditions and stresses documented in
Mr. Haas’ history leading up to and continuing through the offense conduct of
four months, counsel asserts this ground for departure is present in this case.
Specifically, Mr. Haas’ mental conditions caused a significantly reduced mental
capacity affecting his power of reason. He could not control the behavior he is
guilty of and knew was wrongful. Mr. Haas was not motivated by greed but by a
basic psychological need to end his divorce at all costs. In doing so, he has
effectively ended his life as he once knew it. He is but a shell of the former man
his once was.

It is significant to note that his reduced mental capacity was not fueled by

the voluntary use of drugs, the public is not in need of protection from Mr. Haas
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and his criminal history fails to indicate a need to incarcerate the defendant to
protect the public.

Further, 8 5K2.20(b) — Aberrant Behavior requirements: The Court may
depart downward under this policy statement only if the defendant committed a
single criminal occurrence or single criminal transaction that (1) was committed
without significant planning; (2) was of limited duration; and (3) represents a
marked deviation by the defendant from an otherwise law-abiding life. This court
in determining whether to depart under this policy statement, can consider the
defendant’s (A) mental and emotional conditions, (